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ELECTRONICALLY FILED
March 12, 2013

Ambrish 8. Sidhu, Esq., State Bar No. 7516
SIDHU LAW FIRM, LLC

810 S. Casino Center Blvd., Suite 104

Las Vegas, Nevada 89101

Telephone: (702) 384-4436

Facsimile: (702) 384-4437

Email: ssidhu@sidhulawfirm.com

Steven D. Usdin, Esq., Admitted Pro Hac Vice
William J, Bumett, Esq., Admitted Pro Hac Vice
Eric J. Van, Esq., State Bar No. 10259
FLASTER/GREENBERG P.C.
4 Penn Center, 2nd Floor
1600 1.F K. Boulevard
Philadelphia, PA 19103
Telephone: (215) 279-9903
Facsimile: (215) 279-9394
Email: steven.usdin@flastergrecnberg.com
william, burnett@flastergreenberg.com
eric.van@flastergreenberg.com

Counsel for the Debtars
UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEVADA

In Re: Chapter 11

Case No. BK - 13-10865 bam

)
)
AMERICA WEST RESOURCES, INC., etal, ) Jointly Administered Under
)
Debtors. )
)

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that the Court in the above-captioned case entered the attached
Order Approving Bidding and Noticing Procedures Related o the Auction Sale, and approved the
attached Bidding Procedures [Dkt. No. 148, cntered 3/6/2013].
DATED this {2th day of March, 2013.
FLASTER/GREENBERG P.C.
BY: /s/Steven ). Usdin
Steven D. Usdin, Esq. (Admitted Pro Hace Vicee)

am J. Burnett, Esq. (Admitted Pro Hac Vice)
Fric J. Van, Esq. (Nevada Bar No. 10259)
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1
g Koo B Pl
3 - Honorable Bruce A. Markell
United States Bankruptcy Judge
4 Entered on Docket
|| March 06, 2013
6 UNITED STATES BANKRUPTCY COURT
. DISTRICT OF NEVADA
8 In Re: ) Jointly Administered Under
) Case No. BK — 13-10865 bam
ol AMERICA WEST RESOURCES, INC., et al. ) Chapter 11
)
10 Debtors. ) ORDER APPROVING BIDDING AND
I ) NOTICING PROCEDURES
) RELATED TO THE AUCTION SALE
12 )
)} Date: March 6, 2013
13 ) Time: 1:00 p.m. PT
54 ) Place: Foley Building, Courtroom 3
15 Debtors, America West Resources, Inc.; Hidden Splendor Resources, Inc.; America West
16|} Marketing, Inc.; and America West Services, Inc. a‘k/a Wildcat Loadout (each a “Debtor,” and
X collectively, the “Debtors™) filed a Motion for Entry of Orders Authorizing (A) Bmergent
18
Consideration of a Proposed Sale of Substantially All of the Debtars’ Assets, Free and Clear of All
19
- Claims, Liens, Liabilitics, Rights, Interests and Encumbrances; (B) Emergent Consideration of Bidding
2 and Noticing Procedures Related to the Sale: (C) Consideration of Propased Form of Asset Purchase
22| Agreement; (D) Consideration of Assumption and Assignment of Certain Executory Contracts and
23|| Unexpired Leases: (E) Scheduling an Auction Sale and Approval of Notice of Same; and (F) Granting
24| Reluted Relief (the “Motion™) [ECF No. 43].
25
The Debtors' request for an Order Authorizing (A) Emergent Consideration of a Proposed Sale
26
27 of Substantially All of the Debtors’ Assets, Free and Clear of All Claims, Liens, Liabilities, Rights,
ag|| Interests and Encumbrances; (B) Emergent Consideration of Bidding and Noticing Procedures Related
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BIDDING PROCEDURES

Set torth befow are the bidding procedures (the “Bidding Procedures”™) to be employed
with respect 1o the potential sale (the “Sale”™) of certain assets (the “Assets™) of Debtors, America
West Resources, Inc.: Hidden Splendor Resources, Inc.; America West Marketing, Inc.; and
Amcrica West Services, Inc, d/b/a Wildcat Loadout (each a “Debtor,” and collectively, the
*Deblors™), in jointly administered Case No. 13-10865 (bam) under chapter 11 of the
Bankruptcy Code pending in the United States Bankruptey Court for the District of Nevada (the

“Bankruptey Court"), The Debtors vemain as debtors-in-possession of their estates.

On February 11,2043, the Debtors filed & Metion Pursvani to 11 US.C. §§ 105%), 363,
363, 343, and 5G7 and Federal Bankrupicy Rulvs 2002, 6004, 6006, und 9014, for Entry of
Ordders Authorizing (4) Emergent Consideration of a Propesed Sale of Substantiolly All of the
Debtors” dssets, Free and Clear of All Cluimy, Liens. Liabilities, Rights, Interests and
Encwmbrarees; (B) Emergent Uonsideration of Bidding and Neticing Procedures Related 10 the
Sale; (U) Consideration of Propased Form of Asset Purchase Agreement; (1)} Consideration of
Assumption and dssignment of Certain Executory Contracts and Unexpired Leases: ()
Svheduling an Auction Sale and Approval of Notice of Same; and (F) Granting Reluted Relief
fthe "Sale Motion™). On March 6. 2013, the Bankruptcy Court entered an Order approving the
Bidding Procedures se1 forth herein (the “Bidding Procedures Ovder™). The Bidding Procedures
Order also set Aprit 4, 2013 at 1:00 p.m. prevailing Pacific time as the date the Bankruptcy
Cowt wilt conduct the Sale Hearing (as defined below), At the Sale Hearing, the Debtors may
seek entry of an order from the Bankruptey Court authorizing and approving the Sale of the
Assets 1o a Qualified Bidder (as defined below) that the Debtors determine to have made the
highest or best offer for the Assets.

ASSETS TQ BE SOLD

The Debtors are offering to sell in one or more transactions the Assets and Qualified
Bidders may submit bids for alf or substantially all of the Assets. The Debtors shall retain al!
rights to the Assets that are not subject to a bid accepted by the Debtors and upproved by the
Bankruptcy Court at the Sale Hearing,

All offers, solicitations, or proposals (each, a “Bid™) must-be submitted in writing so that

deliver written copies of its Bid to following: (i) the Debtors' financial advisor, CFCC Partners,
LLC (“CFCC™, Attn: Raymond Davis rdavisi@cfoepanners.com; (ii) the Debtors’ counsel,

TIHME v]
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PARTICIPANT REQUIREMENTS

To participate in the precess detailed by the Bidding Procedures and 1o otherwise be
considered for any purpose hereunder, each Bid and each Potential Bidder submitting a Bid {a
“Potential Bidder") must be determined by the Debtors 1o have satisfactorily provided the
Debtors with each of the following (unless such requirement other than the “Confidentiality
Agreement requirement set forth below is waived by the Debtors) on or before the Bid Deadline
{the “Participant Requirements™):

t. Identification_of Potential Bidder. Identificaiion of the Potential Bidder
and any Principals (defined below), and the representatives thereof who
are authorized to appesr and act on their behalf for all purposes regarding
the conternplated transaction;

[

Corporate_Authori Written evidence of the Potential Bidder's chief
executive officer ar other appropriate senivr executive's approval of the
contemplated transaction and acceptance of the terms set forth in the
Bidding Procedures; provided, however, that, if the Potential Bidder is an
entity specially formed for the purpose of effectuating the contemplated
transaction {(an “Acqguisition Entity”). then the Potential Bidder must
furnish written evidence roasonably acceptabie 1 the Debtors of the
approval of the contemplated transaction by the equily holder(s) of such
Potential Bidder (the “Principals™);

reement.  An exccuted confidentiality agreement (the
ent”) in form and substance reasonably
acceptable 1o the Deblors and their counsel.

ACCESS TO DUE DILIGENCE MATERIALS

Only Potentiol Bidders that execute the Confidentiality Apreement are eligible to receive
due-diligence access or additional non-public information. The Debtors will designate an
employce or other representative to coordinate all reasonable requests for additional information
and due-diligence access from such Potential Bidders. The Debtors shall not be obligated to
furnish any due diligence information after the Bid Deadtine. The Debtors are not responsible
tor, and will bear no liability with respect to, any information obtained by Potential Bidders in
connection with the sale of the Assets. To the extent the Debtors do not provide duc-diligence to
any Potential Bidder, the Debtors shall inform a representative of the office of the United States
Truastee of the identity of such Potential Bidder and the Information that was not provided.

DESIGNATION AS QUALIFIED BIDDER

>..:p_x,.d_MEIn_ﬁ..mmna.Eﬁ_nm_maan_.ncqgaggnczc:vnEs....ﬂwraoaz__c.ma
Bids tor the Assets do not overlap and who agreed to have their Bids combined for purposes of
the determination of whether such Potential Bidders together constitute a Qualified Bidder, and
who shalt also be referred to herein as a single Qualified Bidder) that delivers the documents
described in paragraphs above, and that the Debtors in their reasonable determinaticn and with

assistance from their advisors determine is (i) reasonably likely 1o submit a bona fide offer and

_2.
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Section 503 of the Bankruptcy Code or in any way related to the
submission of its Bid or the Bidding Procedures;

(2) Good-Faith Deposit. Fach Bid must be accompanied by a deposit (the
“Good Faith Deposit™) in the form of a wire or certified check payable to
the order of “America West Resources, Ine.” in the amount of not less
than 10% of the Bid o be held in escrow by the Debtors until the
Termination Pate;

(h) inimum Bid. Each Bid shall be no less than an amount that the Debtors
and their advisors and Denly deem to be a minimum acceptable bid for the
Assets proposed to be sold:

(G} Teems. A Bid must be on terms that. taken as a whole, are determined by
the Debtors and their advisors nol to be materially burdensome oc too
conditicnsi (v constitule a transaction worthy of consummating; and

n_of ies. A Bid must provide for
the —.c_.nrumw of all or a substantia} portion of the Assets and payment or
assumption of all or a substantial portion of the Habilities 10 be paid or
assumed under the APA.

s and Assumption of Li

A Bid received from a Qualified Bidder before the Bid Deadline that meets the above
requirements, and that satisfies the Bid Deadline requirement above; shall constitule a “Qualified
Bid,” if the Debiors believe, in their reasonable discretion that such Bid would be consuntmated
sclected as the Successful Bid (as defined below). For purposes heeein, the APA shall
constitute a Qualified Bid. A Qualified Bid shsll be considered such Qualified Bidder's “Baseline
Bid.”

It any Bid is determined by the Debtors, in consuliation with its advisors and Denly, not
1o be a Qualificd Bid, the Bidder shall be refunded its Good Faith Deposit and all accumuiated
interest thereon within three (3) business days after that determination,

Any Bid that is not deemed a Qualified Bid shall not be considered by the Debtors.
AUCTION
Only il a Qualified Bid is received by the Bid Deadline shall the Deblors conduct an
auction (the “Auction”) to determine the highest andror best bid with respect to the Assets. The

Auction shall commence on April 3, 2613 at 12:00 p.m. prevailing Pacific time at Sidhu Law
rm, 810 $. Casino Center Boulevard, Suite 104, L.as Vegas, Nevada 89101,

1 no such Qualified Bid is reccived by the Bid Deadline, then (i) the Auction will not be
held, and (ii) at the Sale Hearing on April 4, 2013 at [:00 p.m. prevailing Pacific time, the
Debtors will withdraw the Sale Motion in its entircty.

The Auction shall be conducted according to the following procedures:

2439045 v1
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Participation At The Auction

Only a Qualificd Bidder that has submitted a Qualified Bid is eligible to participate at the
Auction. Only the authorized representatives of each of the Qualified Bidders and the Debtors
shall be permiteed to attend the Auction; provided, however. that it a creditor of the Debtors did
not receive the Sale Motion then nothing herein shall prevent such creditor from petitioning the
Bankruptey Court tor the ability to attend the Auction. During the Auction, bidding shall begin
initially with a minimum bid to be estublished by the Debtors prior to the Auction and afier the
Bid Deadline. At least one (1) business day prior to the Auction, each Qualified Bidder that has
submiuted a Qualified Bid must inform the Debrors whether it intends to participate at the
Auction. At jeast one (1) day before the Auction, the Debtors shall provide copies of all
Qualifying Bids to all Qualifying Bidders who have indicated their intent to participate at the
Auction.

The Debtors Shall Conduct The Auction

The Deblors and their professionals shall direct and preside over the Auction. The
determination of which Qualificd Bid constitutes the Opening Bid shall take into account any
tactors the Debtors reasonably desm relevant 10 the vatue of the Qualified Bid to the estate,
including, among other things, the following: (i} the amount and nature of the consideration; (i)
the proposed assumpiion of any liabilitics; (iii) the ability of the Qualified Bidder w close the
progosed transaction: (iv) the proposed closing date and the likelihood, extent and impact of any
potential delays in closing; (v) any purchase-price adjustments: {vi} the impact of the
contemplated transaction on any actual or potential Htigation: (vii) the net economic effect of any
changes from the APA, if any, contemplated by the contemplated transaction documents (the
“Conemplated Transaction Documents™}; (viil) the net afler-tax consideration o be received by
the Debtors’ estates; and {ix) such other considerations the Debtors deem relevant in their
reasenable discretion {collectively, the “Bid Assessment Criteria™). All Bids made thereafter
shall be Overbids (as defined below) and shall be made and received on an open basis, and &
material terms of cach Bid shall be fully disclosed to all other Qualified Bidders. The Debtors
shall arrange for the aciual bidding st the Auction (o be transcribed or videowped. Each
Qualified Bidder participating in the Auction will be required 1o confirm that it has ot engaged
in any collusion regarding the Bidding Procedures, the Auction or the propased iransaction.

Terms of Overbids
An "Qverbid” is any Bid made at the Auction subsequent to the Debtors' announcement
of the Opening Bid. To submit an Overbid for purposes of this Auctien, a Qualified Bidder must
comply with the following conditions:

Minimum Overbid Increment

Any Overbid after the Opening Bid shall be made in increments of at least $50,000 (or
such other amount the Deblors determine w facilitate the Auction).

Consideration of Qverbids

95 i
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SALE HEARING

A hearing to approve the saic of the Assets to the Successful Bidder shal be
conducted by the Bankruptey Cowrt on April 4, 2013 at 1:00 p.m. prevailing Pacific time,
located at the U.S. Bankruptcy Court, District of Nevada, Foley Federal Building,
Courtroom 3, 2000 Las Vegas Boulevard South, Las Vegas, NV 89101 (the “Sale
Hearing™. Faflowing the approval of the sale of the Assets 1 the Successful Bidder at the
Sale Hearing, if such Successful Bidder fails to consummate an spproved sale within
tourteen {14) days after entry of ordor by the Bankrupicy Court approving the sale of the
Assets.(except where the sole cause of any delay in closing is a3 a result of default by the
Debtors), the Debtors shall be authorized, but not required, to deem the Back-up Bid, as
disclosed at the Sale Hearing, the Successtul Bid and the Debtors shall be authorized, but
not required, to consummate the sele with the Qualitied Bidder submitting such Back-up
Bid without further notice or orders of the Bankrupicy Court. The Sale Hearing may be
adjourned or rescheduled without netice other than by announcement of the adjourned date
at the Sale Hearing. A Back-Up Bid must remain open until the consummation of the Sale
to the Successful Bidder,

F GOOD FATTH DEPOSIT

The Good Faith Deposit of the Successful Bidder shall be applied to the purchase price of
such transaction at closing. Good Fzith Deposits of all other Qualified Bidders shall be held by

the Debtors until five (5) business days after closing of the transactions contemplated by the
Successful Bid, and thereafter returaed to the respective Qualified Bidders. If a Successful

Bidder fails to consummate an approved sale because of a breach or failure to perform on the
part of such Successful Bidder, the Debtors shall be entitled to retain the Good Faith Deposit as
part of their damages resulting from the breach or fuilure to perfarm by the Successful Bidder.

MODIFICATIONS AND RESERVATIONS

The Un!.o_.m may {a) detennine which Qualified Bid, if any, is the highest, best, and/or

otherwise financially superior offer; and (b) reject at any time before entry of an order of the

Bankruptcy Court approving a Quatified Bid, any Bid that is (i) inadequate or insufficient, (if)
not in conformity with the requircments of the Bankruptey Code, the Bidding Procedures, or the
terms and conditions of sale, or (if7) contrary 1o the best interests of the Debtors, their estates and

creditors.

At or before the Sale Fearing, the Debtors may impose such other terms and conditions
as the Debtors may determine to be in the best interests of their estate and creditors and other

parties in interest thereof that are nct inconsistent with the Bidding Procedures Order, the
Bidding Procedures, and/or the Bankruptcy Code.

The Ridding Procedures may be materially modified only upon the express written

consent of the Debtors (such consent not to be unreasonably witsheld), or by order of the
Bankruptey Court.

2830638 vi
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Subject to the Bidding Procedures Order, the Debtors reserve the right as they may
determine to be in the best interests of their estates to: (a) determine which Potential Bidders are
Qualified Bidders; (b) determine which Bids are Qualified Bids; (¢) determine whick Qualificd
Bid is the highest and best proposal and which is the next highest and best proposal; (d) reject
any Bid that is (i) inadequate or insufficient, (if) not in conformity with the requirements of the
Bidding Procedures Order or the requirements of the Bankruptcy Code or any other orders
entered by the Baukrupicy Court, or (jii) contrary to the best intorests of the Debtors and their
cstates or stakeholders, as applicable; {c) impose additional terms and conditions with respect to
any or all Potential Bidders; () adjourn the Auction and/or Sate Hearing in open court without
further notice; and (h) remove a portion of the Assets from the Auction. Without limiting the
foregoing, the Deblors may determine 1o distribute or not distribute copies of other Qualified
Bids to other Qualified Bidders prior ta or during the Auction other than with respect to the
distribution of the Opening Bid as set forth above.
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